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Attorney John A. Collins, Il
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2 Union Plaza, Ste 200

New London, Conn. 06320

Re: Interim Report Town Landing, Old Lyme, Connecticut
Dear Attorney Collins;

You have requested a summary update of my efforts thus far to ascertain the
existence and location of Tantummaheag Road in the area commonly known as the
“Town Landing” and adjacent to the Darista/Frampton property in the Town of Old
Lyme.

Pursuant to your instructions, | have reviewed materials that you have
provided to me and conducted additional research in the Land Records of the Town
of Old Lyme and Lyme, Connecticut. | have also researched records available at the
Connecticut State Library in Hartford, Conn. The following is a summary of my
activities and the documents | have found which bear on the issue of whether the
road known as Tantummaheag Road running from Neck Road to the area commonly
known as the “Town Landing” is a public road within the Town of Old Lyme. It is my
conclusion that it is a public road. The following represents the significant chains of
title reviewed relating to the area at issue.

12 and 19 Tantummaheag Road:

The area currently occupied by 12 and 19 Tantummaheag Road and road
way known as Tantummaheag Road were likely part of the property acquired by
William Lord (1618-1678) and conveyed by his sons, William Lord, Thomas Lord,
Robert Lord and Richard Lord to Samuel Olmsted on June 19, 1684, referred to as a
20 rod parcel that bounded Northerly on other land of said Lords, Easterly by the
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swamp and Westerly by the Cove in Volume 3 at Page 60 of the Lyme Land
Records.

Samuel Olmsted then conveyed to Richard Lord on November 13, 1695, a 12
acre parcel which bounded North on formerly William Lord, now in the hands of
Richard Lord; Easterly by the Highway, Southerly by John Coult, and Westerly with
the Cove in Volume 2 at Page 123 of the Lyme Land Records.

On December 13, 1695, William Lord conveyed to Richard Lord, a 30 acre
parcel which bounded Northerly by Thomas Lord, Easterly by the Common;
Southerly with lands of Thomas Lord and Westerly by the Cove in Volume 2 at Page
122 Book of Grants Hartford.

On November 24, 1701, in Town Book of Grants 2 at Page 132 Hartford, a
highway was laid out between lands of Richard Lord and Thomas Lord on both sides
of Tantummaheag Brook.

On January 2, 1713, in Volume 2 at Page 305 of the Lyme Land Records, |
found an additional layout of a highway on the North side of property of William
Lord’s land from to Commons to the Cove.

N.B. These layouts will be discussed below.

Richard Lord and Thomas Lord did enter into a division of their properties on
March 3, 1720/21 in Volume 3 at Page 342 of the Lyme Land Records and in
Volume 3 at Page 345 of the Lyme Land Records.

Richard Lord gifted to Richard Lord, Jr. on March 15, 1719/20 in Volume 2 at
Page 258 of the Lyme Land Records, being his 300 acres northerly of
Tantummaheag Brook and his 35 Acre parcel South of Tantummaheag Brook and
the 15 acre Rock Pasture.

N.B. This first conveyance after 1701 references Tantummaheag Brook as the
southerly boundary of the 300 acre farm and the highway as the northerly boundary
of the 35 acre parcel referenced above.

Richard Lord Sr. conveyed to Richard Lord, Jr. on February 18, 1725/26 in
Volume 4 at Page 193 of the Lyme Land Records.

Richard Lord conveyed a portion of his land lying Northerly of Tantummaheag
Brook to his son Enoch Lord (1/4 interest) on April 11, 1748 in Volume 8 at Page
259 of the Lyme Land Records.
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N.B. Richard Lord (1690-1748) married Elizabeth Lynde (1694 -1778) on July 11,
1720 and had the following children:

Richard Lord (1722-1742)

Susanna Lord (Lathrop) (1724-1808)

Enoch Lord (1725 - 1814)

Elizabeth Lord (1727-1731)

Ann Lord (McCurdy) (1729-1802)

Lynde Lord (1733-1801)

Elizabeth Lord (Elliott) (1735-1820)

There is a gap in title from 1748 until 1799 when there is a conveyance from
Richard Lord of the Southerly part of the farm given to Richard Lord and his father
Enoch Lord by Richard Lord, Esq. in Volume 21 at Page 170 and from Enoch Lord
to Richard Lord in Volume 21 at Page 171 of the Lyme Land Records, both deeds
are dated on January 23, 1799.

On April 25, 1820, Wm M. Lord, Stephen T. Lord, Sarah A. Lord and Richard
Lord conveyed a 1/3 interest in the Estate of Richard Lord to Anna Lord in Volume
29 at Page 133 of the Lyme Land Records.

On April 25, 1820, William M. Lord, Stephen T. Lord, Sarah A. Lord and Anna
Lord conveyed their interest to Richard Lynde Lord in Volume 29 at Page 134 of the
Lyme Land Records.

On January 28, 1860, the will of Richard L. Lord was admitted in the Lyme
Probate Court in Volume 2 at Page 361 and devised to his wife, Esther Ann Lord, a
life estate in his real and personal property, and, upon her death, to the sons of his
brother Stephen, in order, oldest to youngest.

On September 27, 1867, Evelyn McCurdy, Robert McCurdy Lord, John M.
Lord, Edward D. Griffin, Gertrude McCurdy Griffin, Israel Matson and Charles M.
Lord, the heirs at law of said Richard L. Lord, did convey their interest in the
homestead of Richard L. Lord to Clement D. Hancox in Volume 2 at Page 116 of the
Old Lyme Land Records.

N.B. The property currently owned by the Darista/Framptons is shown on the 1868
Beers Atlas in the name of Captain C.D. Hancox.

Clement D. Hancox did convey his interest to Henry Noyes on February 6,
1869 in Volume 2 at Page 175 of the Old Lyme Land Records.

Henry Noyes did convey his interest to Shirley P. Austin on May 19, 1905 in
Volume 5 at Page 557 of the Old Lyme Land Records.
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Shirley P. Austin and Susie L. Austin did convey their interest on October 24,
1906 to Robert C. Hall in Volume 6 at Page 118 of the Old Lyme Land Records.

Henry Noyes did convey his interest in property north of land previously
conveyed to Shirley P. Austin up to a certain stone wall through the ice pond to the
Connecticut River, if he failed to do so in his conveyance in 6/118 above, on
November 3, 1906 in Volume 6 at Page 126 of the Old Lyme Land Records.

Robert C. Hall and Frances C. Hall did convey their interest to Richard
Goodman on November 4, 1907 in Volume 6 at Page 213 of the Old Lyme Land
Records.

The Estate of Richard Goodman did devise to Rosalie C. Goodman and E.
Lillian Goodman on February 18, 1917 in Volume10 at Page 187 of the Old Lyme
Land Records.

Rosalie C. Goodman and E. Lillian Goodman did convey their interest to
Gertrude Miles Gray on March 3, 1917 in Volume 10 at Page 190 of the Old Lyme
Land Records.

The Estate of Gertrude Miles Grey did devise her interest to Fredericka
Binney Wilson on June 14, 1944 in Volume 39 at Page 181 of the Old Lyme Land
Records, subject to a life use in Herbert Willard Gray.

Herbert Willard Grey did release his life estate to Fredericka Binney Wilson
on January 24, 1949 in Volume 46 at Page 456 of the Old Lyme Land Records.

Fredericka Binney Wilson did convey her interest to Paul W. Hains and Helen
J. Hains on February 19, 1951 in Volume 49 at Page 172 of the Old Lyme Land
Records.

Helen J. Hains did convey her interest to Hartford National Bank and Trust
Company Trustee by deed dated May 17, 1972 in Volume 106 at Page 312 of the
Old Lyme Land Records.

Hartford National Bank and Trust Company Trustee did convey its interest to
Helen J. Hains on March 11, 1981 in Volume 140 at Page 545 of the Old Lyme Land
Records.

Helen J. Hains did convey her interest to Diana Field Atwood on September
16, 1983 in Volume 147 at Page 858 of the Old Lyme Land Records.

Change of Name Diana Field Atwood to Diana Atwood Johnson dated March
7, 2016 in Volume 408 at Page 1003 of the Old Lyme Land Records.
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Diana Atwood Johnson conveyed to Diana Atwood Johnson as Trustee of
The Diana Atwood Johnson Revocable Trust on March 3, 2016 in Volume 408 at
Page 1006 of the Old Lyme Land Records.

Jeanette M. Dostie, Trustee of the Diana Atwood Johnson Revocable Trust
did convey to Carla Darista and George Frampton on September 23, 2020 in
Volume 437 at Page 575 of the Old Lyme Land Records.

North Side of Tantummaheag Road (Partial Search)

Mary J. Lord, Sarah H. Lord, Thomas H. Lord, Clement D. Hancox, Catherine
Ellen Hancox to George H. Lord dated November 30, 1864 in Volume 1 at Page 563
of the Old Lyme Land Records.

George H. Lord conveyed his interest of Sarah H. Lord and James Griswold
dated March 17, 1870 in Volume 2 at Page 220 of the Old Lyme Land Records.

Albert M. Smith and Sarah H. L. Smith to Richard 8. Griswold dated March
15, 1873 in Volume 2 at Page 358 of the Old Lyme Land Records.

Richard S. Griswold and Rosa B. Griswold to Catharine A. Brown dated December
1, 1898 in Volume 5 at Page 19 of the Old Lyme Land Records.

James N. Brown and Catharine A. Brown and Robert C. Hall and Frances C.
Hall enter into a boundary line agreement between their respective properties dated
October 15, 1907 in Volume 6 at Page 209 and in Volume 6 at Page 210 of the Old
Lyme Land Records.

N.B. This sets the Southerly boundary line of the Brown Property on the line as
shown on the Hains map in #1900 in the Old Lyme Land Records.

Alice May Brown Vreeland, Williamson U. Vreeland, May Vreeland Barton,
heirs of Estate of Catherine A. Brown and Estate of James N. Brown to Katherine
Brown Burt dated January 29, 1842 in Volume 38 at Page 361 of the Old Lyme Land
Records.

Katherine Brown Burt to William G. Burt, Jr. and David S. Burt dated June 9,
1960 in Volume 68 at Page 102 of the Old Lyme Land Records.

William G. Burt, Jr. to David S. Burt dated July 5, 1960 in Volume 68 at Page
313 of the Old Lyme Land Records.






David S. Burt to Robert T. Jackson and Edna O. Jackson dated September
17, 1973 in Volume 113 at Page 479 of the Old Lyme Land Records.

Estate of Robert T. Jackson to Edna O. Jackson dated February 4, 1985 in
Volume 154 at Page 267 of the Old Lyme Land Records.

Discussion:

My review of the deeds of the Lord families and the Coult families which
owned property on either side of Tantummaheag Road from 1701 forward showed a
consistent use of the North and South sides of a highway now known as
Tantummaheag Road as a boundary for their respective conveyances.

As you know, “(p)ublic highways may be established by one of four methods:
"(1) through the direct action of the legislature; (2) through authorized proceedings
involving an application to a court; (3) through authorized proceedings by agents
appointed for that purpose, such as selectmen of towns ... and specified authorities
of cities and boroughs ... (4) through private dedication of land for that purpose and
its acceptance by the public.” (Citations omitted; internal quotation marks omitted.)
Montanaro v. Aspetuck Land Trust, Inc., 137 Conn.App. 1, 9, 48 A.3d 107, cert.
denied, 307 Conn. 932, 56 A.3d 715 (2012), quoting Makepeace v. Waterbury , 74
Conn. 360, 361, 50 A. 876 (1902).

“From early times, under the common law, highways have been established
in this state by dedication and acceptance by the public. ... [Tlwo elements are
essential to a valid dedication: (1) a manifested intent by the owner to dedicate the
land involved for the use of the public; and (2) an acceptance by the proper
authorities or by the general public. ... No particular formality is required in order to
dedicate a parcel of land to a public use; dedication may be express or implied. ...
Whether there has been a dedication and whether there has been an acceptance
present questions of fact. ... Likewise, the determination of the extent to which there
has been an acceptance of a street involves a question of fact." (Internal quotation
marks omitted.) "Vernon v. Goff, 107 Conn.App. 552, 945 A.2d 1017, cert. denied,
289 Conn. 920, 958 A.2d 154 (2008)..."

For the purposes of this report, | have accepted as a given that the layout of
Tantummaheag Road in 1701 by a committee appointed by the Town of Lyme was
evidence of the establishment of a public highway by fown-appointed agents. | did
not find, thus far, that there was other evidence of manifest intent to dedicate
Tantummaheag Road, either by specific action of the Court, legislature or private
conveyance by abutting owners. However, | did find a similar committee
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appointment and layout in 1713 in Volume 2 at Page 305 of the Lyme Land Records,
which is another layout of a highway on the northerly side of William Lord's land from
the country road to the Cove and which appears to have been southerly of the layout
in 1701. While the layout is difficult to follow in both the 1701 layout and the 1713
layout due to the use of monuments, e.g. rocks and trees and the like, that are no
longer available to serve as reliable historical markers of the intent of the original
committee, it is clear that the Town of Lyme intended to establish one or more public
ways from the Country Road (what is now Neck Road) to the Cove. And, once
dedicated, the use by the general public and by the abutting owners in using what
became known as Tantummaheag Road as a boundary and means of access to
their properties abutting said road for a period in excess of 300 hundred years is
reasonable evidence that the general public and citizens of Lyme and Old Lyme who
have a right or need to use the road have accepted Tantummaheag Road as a
public highway.

Obviously, the best evidence of acceptance is the actual usage as evidenced
by the testimony or affidavits of the general public who have had occasion to use
such road but evidence of acceptance and use may also be found by other “acts of
individuais, such as giving it a name by which it becomes generally known,
recognizing it upon maps and in directions, using it as a descriptive boundary in
deeds of the adjoining land, or as a reference for locality in advertisements of
property, &c., and any other acts which recognize its usefulness and tend to show
an approval of the gifts by the members of the community immediately cognizant of
it; but the principal evidence of its beneficial character will be the actual use of it as a
highway, without objection, by those who have occasion to use it for that purpose.”
Green v. Town of Canaan, 29 Conn.157 (1860)

Similarly acceptance may be found in the layout of such highway in the maps
made by cartographers over the years that document the roads in existence in Old
Lyme during various periods. By way of example, the Town of Old Lyme Historical
Society keeps records of maps that show Tantummaheag Road and its approximate
location over the years. In particular, the Town of Old Lyme is included in the New
London County Atlas of 1868, published by Beers, Ellis & Soule, and shows
Tantummaheag Road as running from Neck Road to Lord’s Cove, immediately North
of property of Captain C.D. Hancock and immediately South of Tantummaheag
Brook.

Approximately a century later, the 1958 Connecticut Highway Department
map showing local roads which was used for funding local roads, shows
Tantummaheag Road and labels it as an improved local road until it reaches the
shore of the Connecticut River and then the road turning and runs in a southerly
direction and labelled as an impassable road through property now owned by the
Darista/Frampton until turning westerly towards Goose Island.






The Map of Lyme engraved in 1938 by the artist Thomas Nason and on file
with the Old Lyme Historical Society shows Tantummaheag Road running from Neck
Road to the Connecticut River and located southerly of Tantummaheag Brook.

These are not definitive locations of the road known as Tantummaheag Road
but are evidence of acceptance and acknowledgement of the approximate location
of the Road by the general public.

In this case, the maps cited above are evidence that the cartographers
identified recognized and acknowledged a road running from Neck Road to the Cove
and currently known as Tantummaheag Road on various maps over the 19, 20"
and 21% century.

Further, once dedicated and accepted, a public highway continues in
existence until it is “extinguished by direct action through governmental agencies, in
which case it is said to be discontinued; or by nonuser by the public for a long period
of time with the intention to abandon, in which case it is said to be abandoned.”
Greist v. Amrhyn, 80 Conn, 280, 285, 68 A. 521 (1907)" Doolittle v. Town of Preston,
499 A.2d 1164, 5 Conn.App. 448 (Conn. App. 1985). Abandonment requires a long
period of non-user with an intent on the part of the benefitted party to abandon their
rights. | found neither any record of a discontinuance of Tantummaheag Road nor
any finding of abandonment in the maps and land records | reviewed.

In connection with my review of a draft dated 7/7/2021 by George Frampton
entitled “The History of Tantummaheag Landing” which was provided to me, | found
it informative and useful in my research, but | did not reach the same conclusions as
Mr. Frampton from my research thus far.

Specifically, ! do disagree with his conclusion on page 8 of his treatise that
“there was no indication in any devise or deed (or other known evidence) of any
Town Ownership of a road or landing in or through the Lord-Hancox-Noyes-Hall-
Gray-Binney Wilson conveyances; the land was described as a single tract, and
conveyed in fee simple with encumbrances or carve outs”. In fact, each and every
one of those conveyances describes the parcel that eventually became the basis for
the Darista/Frampton property today as bounded Northerly by a highway. And the
only highway that fits with the other bounding calls is for the highway to be
Tantummaheag Road.

It may be that Mr. Frampton was attempting to point out that the deeds in
question did not specifically state that the fee to Tantummaheag Road was vested in
the Town of Old Lyme, but, equally, the statement in his treatise cannot be taken as
proof that Frampton/Darista or their predecessors in title owned the fee to
Tantummaheag Road. While it is true that “(t)he law in this state is clear that the
taking of a highway creates no interest in fee, the presumption being that the
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landowners whose lands abut the highway continue to be owners of the fee of the
land to the center of the highway, Ventres v. Farmington, 192 Conn. 663, 668-69 n.
3,473 A.2d 1216 (1984)...," Ruggiero v. Town of East Hartford, 477 A.2d 668, 2
Conn.App. 89 (Conn. App. 1984), it is equally true that my research thus far has not
yielded a conveyance of the fee to Tantummaheag Road from any of the abutters to
the Town or to any of the owners abutting Tantummaheag Road. However, even if
Mr. Frampton’s claim to a fee ownership in that portion of Tantummaheag Road,
where it abuts his property, is found to be accurate, that ownership is subject to the
public’s right to pass and repass over Tantummaheag Road to access the
Connecticut River.

Similarly, | disagree with his conclusion that Tantummaheag Road was
abandoned as of “the beginning of the nineteenth century” (Page 8/9). As previously
stated, highways are abandoned by a long period of non-use, coupled with an intent
to abandon. “A highway may be extinguished by direct action through governmental
agencies, in which case it is said to be discontinued; or by nonuser by the public for
a long period of time with the intention to abandon, in which case it is said to be
abandoned. The length of time which such non-user must continue on the part [113
Conn. 46] of the public, before the highway can be presumed to be abandoned, has
not been determined in this state by statute or judicial decision. it must be a long
time." [154 A. 241] Greist v. Amrhyn, 80 Conn. 280, 285, 68 A, 521, 523, Appeal of
Phillips, 154 A. 238, 113 Conn. 40 (Conn. 1931)". The depiction of Tantummaheag
Road on the Beers Atlas of 1868 and the fact that the State of Connecticut includes
Tantummaheag Road on its 1958 list of locally-maintained roads, as part of its
mission of overseeing a variety of federal and state-funded improvements on town-
owned roadways, discredits Mr. Frampton's claims of abandonment.

Turning to Mr. Frampton's dismissal of the work of Surveyor Daboll in the
1931 location of the Town Landing, | find the mapping done by Surveyor Daboll,
rather than arbitrary, to be the best evidence of the location of the area laid out as
the Town Landing. A surveyor’s job is to attempt to walk in the footsteps of the
earlier surveyor and, when that is impossible, to attempt to construe the language of
the original grant by the best evidence available. Here, Daboll was careful to
reconstruct the location of the original grant by the distances availabie in the 1701
layout and, as Daboll states, “The line shown, while in a way arbitrary, takes into
consideration all the available evidence, i.e. the distances and fixed points in the
description, the general condition of the shore, and apparent line of occupation.” My
interpretation of his statement is that this is consistent with what surveyor’s do, use
their professional judgment to interpret the best available evidence, and attempt to
recreate the original layout. While artificial monuments are generally accorded
more credibility than courses and distances, when the monuments are lost or
uncertain, the surveyor should chose the courses and/or distances that represent
the best evidence of the original grant. | reach this conclusion partly based on my
own experience working for a professional engineer and land surveyor and partly
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from my experience as a title examiner reviewing the monuments used in the
original layout, i.e. “a grate Chestnut stump”, “a small rock with a heap of stones
upon it”, or a “great whit(e) oak scar(red) tree with the tope broken off”, are not
sufficiently specific or permanent markers to survive the passage of over 300 years.

Finally, the Lyme Town Land Book Volume 2, Folio 118 makes it clear that
the charge to the committee appointed by the Town was to “lay out a good suffisient
high waye Downe to the Coave”...."with a good open Wattering and a Landing place
at the Coave at the mouth of Tantum heges Brook.” The consistent and continuous
use by the predecessors of Darista/Frampton and other abutters to call for
Tantummaheag Road as a monument and boundary call, the fact that it is the sole
means for most to reach their properties adjacent to such road, and the intent of the
Town of Lyme to provide a landing place at the mouth of Tantummaheag Brook for
access by its citizens to the Cove, make it entirely reasonable that the Daboll layout,
which honored the call for the existing highway, and which took into account the
deed call and lines of occupation, is an accurate depiction of the approximate
location of Tantummaheag Road at this intersection with Lord’s Cove.

Very truly rs,
)214 Harvey, Il
Encl
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